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LIFETIME AND TESTAMENTARY ESTATE
PLANNING: II
Km N= L.

BI.AcK

Adequate factual estate information and family data are of utihost
importance to estate planning. The value of the analysis of the estate
and the efficacy of the estate plan evolved will be in direct ratio to
the completeness of the estate information gathered. Assuming
assembly of adequate information about the estate owner's property,
his liabilities, his present media of transfer, his family, and his objectives, the attorney must next have a method of analyzing the estate
assets in order to determine the adverse factors or inherent weaknesses
that presently exist in such assets. It may very well be that the weakness or adverse situation is not in the asset but in the media of transfer
used or the lack thereof. In order properly to design or apply a
corrective procedure for any given adverse estate situation, the
attorney must be able to diagnose wherein the weakness of the asset
lies. Thus it is essential to devise a working method that is diagnostic
as well as meticulous in order that no adverse factor be overlooked
or disregarded.
In order to make this article widely useful, the various rules are
stated generally, with exceptions listed in footnotes. The attention of
all readers, including those concerned with Florida law, is called to
these, inasmuch as both Florida and other law constitute at times
exceptions to the general rule given in the text.
One of the most effective methods of analyzing an estate is to take
it as it exists today, assume that its owner has been dead for several
days, and put it through a simulated administrative procedure. For
example, let us assume that the will has been proved and that the
executor has applied for his letters and has been appointed the personal representative of the estate by the court. His initial step will
be to ascertain the decedents assets and determine the heirs at law.
Appraisers will be appointed, and all the assets will be classified into
those that will pass into the possession of the personal representative,
those that will pass by survivorship, and those that will pass by trust,
contract or devise.' With this information at hand, the personal rep'In some states realty held in fee simple or by tenancy in common passes directly to the devisee or heir and is not a part of the assets in the possession of
the personal representative. In other states, such as Florida, realty other than
homestead passes into the possession of the personal representative, FLA. STAT.

[177]
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resentative will file the inventory of the estate with the court.
As a matter of convenience the analysis of an estate is discussed in
eight steps, which should be taken in order in making a study of any
given estate.
1.

CLASSIFICATION OF AsSETS

The simplest procedure is to combine at the outset the inventory
and the classification of assets for purposes of analysis, listing first
those assets that pass into the possession of the personal representative,
less homestead rights or property exempt from administration; second,
those assets passing by either survivorship or by reason of extinguishment of title; and, third, those assets that pass by trust, contract or
2
devise..
In slightly over half of the states, possession of estate realty passes
to the personal representative. 3 In practically all of the remaining
4
jurisdictions title and possession pass to the heirs or devisees.
§733.01 (1949).
For a full treatment of Florida homestead law see the five
parts of Crosby and Miller, Our Legal Chameleon, The Florida Homestead
Exemption, 2 U. oF FLA. L. REV. 12, 219, 346 (1949).
2
See note I supra.
3ALA. CODE ANN. tit. 61, §242 (1940); Asuz. CODE ANN. §38-809 (1940);
ARE. STAT. ANN. §62-411 (1947); CAL. PROB. CODE §581 (1949); COLO.
STAT. ANN. C. 176, §145 (1935); CONN. Rv. GEN. STAT. §7035 (1949); FLA.
STAT. §783.02 (1949); GA. CODE ANN. §113-907 (1933); HAWAII REV. LAWS
§12026 (1945); IDAHO CODE ANN. §15-802 (1947); ILL. ANN. STAT. c. 3, §§374,
375 (1941); KAN. GEN. STAT. ANN. §59-1401 (1949); MICH. STAT. ANN.
§27.3178(462) (Moore 1943); MINN. STAT. §525.34 (1949); MONT. REV. CODES
ANN. §91-2210 (1947); NEB. REV. STAT. §30-406 (1948); NEV. COMP. LAws
ANN. §9882.016 (Supp. 1941); N.Y. DECEDENT ESTATE LAW §123; N.D. REV.
CODE §30-1304 (1943); OKLA. STAT. tit. 58, §290 (1941); ORE. Co-P. LAWS
ANN. §19-301 (1940); PA. STAT. ANN. tit. 20, §320.501 (Purdon 1950);
S. D. CODE §35.1101 (1939); TEx. REV. Civ. STAT. ANN. art. 3545 (1939); UTAH
CODE ANN. §102-11-3 (1943); WASH. REV. STAT. ANN. §1464 (Supp. 1941);
NVIS. STAT. §312.04 (1947); Wyo. Comrp. STAT. ANN. §6-1309 (1945).
4
DEL. REV. CODE §3840 (1935); IND. ANN. STAT. §6-1151 (Burns 1933);
IOWA CODE §635.48 (1946); LA. CIV. CODE art. 1659 (1932); ,ME. REV. STAT.
c. 141, §57 (1944); MD. ANN. CODE GEN. LAws art. 16, §242 (1939); MASS.
ANN. LAWS c. 202, §§4, 4A (Cum. Supp. 1950); MIsS. CODE A NN. §548
(1942); Mo. REV. STAT. ANN. §129 (1939); N.H. REV. LAWS C. 353, §15
(1942); N.J. REV. STAT. §3:17-8 (1937); N.M. STAT. ANN. §33-702 (1941);
N.C. GEN. STAT. §28-58 (1943); OHoO CODE ANN. §§10509-22, 10510-2
(Page 1946); R.I. GEN. LAWS e. 575, §31 (1938); TENN. CODE ANN.
§8189 (Williams 1934); VT. REV. STAT. §2954 (1947); VA. CODE ANN.
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Each asset should be valued at the estate owner's best estimate of
the present fair market value. This process completes the first step
in the analysis.
2. CoNvEasioN AND

BETENT oN

oF AssETs

The second step in the analysis of an estate is to take the assets in
the possession of the personal representative and list them as to those
that will be cash or cash equivalents; those that will have to be
converted because of some contract, because of their characteristics,
because of wastage, deterioration or depreciation, because of some
law, because of the necessity for distribution, or because of a direction
in the will; and those that either will probably be retained as a practical matter or that must be retained because of a direction in the
will.
Liquid Intangibles
The following items are examples both of assets constituting cash
equivalents in the hands of the personal representative and of assets
that will in all probability be converted into cash:
1. Cash on hand and in the bank is obviously available as cash
to the estate representative and is generally used in liquidating
cash requirements of the estate.
2. Insurance payable to the estate loses its identity as insurance in
the majority of jurisdictions, and upon payment of proceeds
becomes cash in the hands of the estate representative. 5
3. Annuity contracts with death benefits payable to the estate
are similar to life insurance.
4. Matured endowments if payable to the estate become cash in
0
the estate representative's hands.
5. A vested interest of the estate owner in a trust or life insurance policy may become cash in the estate if the life tenant
dies before the estate owner or during probate of his estate.
§64-136 (1950); W. VA. CODE ANN. §4225 (1943). District of Columbia and
South Carolina have no statutory provisions on this point, but there too the court
may order sale of realty to meet estate debts if personalty is insufficient, D.C.
CODE §18-609 (1940); S.C. CODE ANN. §211 (Supp. 1944).
5Florida is an exception to this general rule, FLA. STAT. §222.13 (1949).
6lbid.
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6. The cash values of life insurance policies on the lives of others
owned by the estate owner, if there is no transfer of title to
another by contract or if the will fails to authorize or direct
the executor to pay premiums and transfer title, become cash.
7. Accounts receivable will be collected by the estate representative and become cash.
8. Notes of a term rendering them receivable within the period of
administration will become cash. Long-term notes will be retained and distributed to legatees unless discounted.
9. Government bonds have distinctive features that will influence
their conversion or retention during the administration period.
a. Savings bonds, that is, Series "E" and "F," payable to the
estate owner can be transferred by reissue upon application
by the estate representative; otherwise they must be
redeemed.
b. "G" bonds can be presented for redemption at stated
maturity value by the decedent's estate representative if
presented not less than six months after issue date.
c. All other government bonds will ordinarily be retained
unless they must be sold to pay estate liabilities.
10. Low-grade municipal bonds will ordinarily be converted and
become cash.
11. Bonds and stocks other than federal, state and municipal are
subject to various statutes as to their retention or sale. Most
jurisdictions permit personal property to be sold for payment
of debts and claims, for purposes of distribution, for prevention
of loss resulting from retention of property likely to depreciate
in value, or for effectuation of a benefit to the estate.
A court order is required in the following jurisdictions: 7 Alabama,
7

ALA. CODE ANN. tit. 61, §228 (1940); ABiz. CODE ANN. §38-1204;1213
(1940); ARK. STAT. ANN. §62-419 (1947); CONN. REV. GEN. STAT.
§7021 (1949); D.C. CODE §18-601 (1940); GA. CODE ANN. §113-1701 (1937);
HAWAii REV. LAWS §12026 (1945); ILL. STAT. ANN. C. 3, §361 (Smith-Hurd
1941); IOWA CODE §635.21 (1946); KAN. GEN. STAT. ANN. §59-1407 (1949);
Ky. REV. STAT. ANN. §395.200 (1948); LA. CrV. CODE art. 1668 (1945); ME.
REV. STAT. C. 141, §64 (1944); MD. ANN. CODE GEN. LAws art. 93, §292 (1939);
MONT. REV. CODES ANN.

§91-2803 (1947);

NEB. REv. STAT.

§30-1404 (1943);

N.H. REV. LAws e. 353, §7 (1942); N.J. REV. STAT. §3:25-23 (1937); Omio
CODE ANN. §10509-90 (Page 1938); OKLA. STAT. tit. 58, §382 (1941); ORE.
Comp. LAws ANN. §19-801 (1940); S.C. CODE ANN. §9059 (1942); S.D. CODE
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Arizona, Arkansas, Connecticut, District of Columbia, Georgia,
Hawaii, Illinois, Iowa, Kansas, Kentucky, Louisiana, Maine, Maryland,
Montana, Nebraska, New Hampshire, Ohio,8 Oklahoma, Oregon,
South Carolina, South Dakota, Texas, Vermont, Washington, and
Wyoming.
Many states do not require a court order: 9 California, ° Delaware,
Florida, Idaho, Massachusetts, Michigan, Minnesota, Mississippi,
Missouri, Nevada, New Jersey, New Mexico, New York, North Carolina, North Dakota, Pennsylvania, Rhode Island, Tennessee, Texas,
Utah, Virginia, West Virginia, and Wisconsin. 1
In Colorado every executor within a reasonable time after his
appointment must sell all personal property except the following,
which may be retained subject to liabilities: (1) property specifically
bequeathed, (2) property selected by widow or child in lieu of cash
allowance, (3) legal investments or those authorized by will, (4)
property that can be retained pursuant to the will, (5) a business
interest, as for example proprietorship, partnership, or corporation, in
which minors, incompetents or their relatives own a majority of the
stock or interest, and which comes into the hands of a guardian or
conservator as directed by the court, (6) jewelry and tangible
property retained pursuant to request of adult
personalty, (7)
2
beneficiaries.1
§35.1506 (1939); TEx.

REV. CrV. STAT. ANN.

art.

3553 (1939); VT.

§2957 (1947); WASH. Rxv. STAT. ANN. §1492 (Supp. 1941); Wis.
(1949); Wyo. Comm. STAT. ANN. §6-1702 (1945).

PuB. LAws
STAT. §313.09

8Exceptions: (a) property that surviving spouse can elect to take by purchase
at its appraised value, (b) specifically bequeathed property, (c) property as to
which spouse or beneficiary demands distribution in kind.
9
CAL. PnoB. CODE §754 (1949); DEL. .1Ev. CODE §3877 (1935); F.A. STAT.
§733.23 (1949);IDAno CODE ANN. tit. 15, §703-704 (1949); MAss. GCx. LAws
c. 202, §1 (1932); MICH. STAT. ANN. §27.3178(461) (Moore 1943); MnqN. STAT.
§525.63 (1949); Miss. CODE ANN. §582 (1942); Mo. REV. STAT. A N. §§111,
112 (1939); NEv. Comm. LAws ANN. §9882.151 (Supp. 1931-1941); N.M. STAT.
ANN. §33-505 (1941); N.Y. SumocATE'S CoTnIT ACT §225; N.C. GEN. STAT.
§28-73 (1950); N.D. REv. CODE §30-1901 (1943); PA. STAT. ANN. tit. 20,
§320.541 (Purdon 1950); R.I. GC-x. LAws c. 575, §31 (1938); TENN. CODE ANN.
§8191 (Williams 1934); UTAH CODE ANN. §102-10-1 (1933); VA. CODE ANN.
§64-144 (1950); W. VA. CODE ANN. §4138 (1943).
'oStocks, bonds, investment certificates, stock warrants and rights, land-trust
certificates or beneficiary interests in trusts, investment-trust certificates, and any
other securities may be sold without confirmation. Sale of any other personal
property can be made without court order but must be confirmed by the court.
order required if sale price is lower than appraised value.
"Court
12
COLO. STAT. ANN. c. 176, §147 (1949).
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In Indiana the executor or administrator, immediately after filing
the inventory and appraisal, must proceed to sell at public auction
the personal property unless (1) the court deems private sale to be
in the best interests of the estate and so orders, in which event the
property must not be sold for less than its appraised value; or (2) the
executor or administrator convinces the court that the appraisal is too
low or too high, in which event the court may order reappraisal. In
intestacy, or whenever the will makes no disposition of corporate
13
stock, it is sold without court order.
After determination of those assets that constitute cash or cash
equivalents or that are to be converted, the probability of conversion
of additional personal property will depend upon the need for cash
with which to liquidate the cash requirements of the estate, upon
whether the estate owner has included a provision in his will either
directing or authorizing sale or retention of a particular asset, upon
whether sale is necessary in order to distribute the estate under the
terms of the will or under the laws of intestacy, upon whether a given
asset is likely to depreciate in value during the period of administration, and upon whether assets that a trustee or guardian is to receive
from the estate conform to the type of investment that a fiduciary is
14
permitted to hold for the trust or guardianship.
Business Interests
Conversion or retention of business interests poses a problem, and
such interests are subject to a variety of treatment according to the
jurisdiction involved.
Sole Proprietorship. In a sole proprietorship, unless there is specific
authority or direction in the will of the decedent, the statutes of the
state in which the business is located control. Grant of authority to
continue the business is designed to prevent loss to the estate by
precipitate liquidation. Inasmuch, however, as any authority so
granted to the executor or administrator cannot extend beyond the
period of his responsibility, liquidation of the business must be
assumed except in those instances in which adult heirs agree to take
it over.
The following states do not provide by statute for continuation of a
13

1ND. ANN. STAT. §6-801 (Bums 1983).

14 See, e.g.,

FLA. STAT.

§518.01 (1949).
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sole proprietorship; and accordingly the assets will be converted in
the absence of case authority or local practice to continue them: 1 5
Arizona, Delaware, Idaho, Indiana, Kentucky, Louisiana, Maryland,
Missouri, Montana, Nebraska, Nevada, New Mexico, New York, South
Carolina, Tennessee, Vermont, Virginia, Washington, West Virginia,
and Wyoming.
16
In the remaining jurisdictions, except Texas and Georgia, continuation is permitted by court order:' 7 Arkansas, California, Colorado,
Connecticut, District of Columbia, Florida, Hawaii, Illinois, Iowa, Kansas, Maine, Massachusetts, Michigan, Minnesota, Mississippi, New
Hampshire, New Jersey, North Dakota, Ohio, Oklahoma, Oregon,
Pennsylvania, Rhode Island, South Dakota, Utah, and Wisconsin.
Partnerships. Another type of business interest that presents a
conversion problem is the partnership interest.
The interest of a limited partner is either restricted to his investment or is specified in the partnership agreement and his liability for
the debts of the firm is likewise limited to the amount of his investment. Generally, in order to form a limited partnership strict adherence to statute is a necessity. Upon the death of a limited partner
or upon dissolution of the partnership for any cause, his share in the
'5 Alabama permits operation for 10 years of a plantation operated by the
decedent as a sole proprietorship, ALA. CODE ANN. tit. 61, §§198, 239 (1940);
North Carolina permits operation of a farm so operated by decedent, N.C. GEN.
STAT. §28-190 (1943).
16 Texas and Georgia permit operation without court order, TEx. REv. Cnr.
STAT. ANfN. art. 3427 (1939); GA. CODE ANN. §113-1523 (1933).
17ArE. STAT. ANN. §62-422 (1947) (for 3 months); CAL. PROB. CODE §572
(1949); COLO. STAT. ANN. c. 176, §148 (1949); CONN. REV. GEN. STAT. §7039
(1949); D.C. CODE §20-116 (1940) (for 12 months); FLA. STAT. §733.08 (1949)
(for 12 months); HAwAu REv. LAws §12016 (1945); ILL. STAT. ANN. c. 3, §371
(Smith-Hurd 1941); IoWA CODE §635.52 (1946); K~Aw. GEN. STAT. ANN. §59-1402
(1949) (for 6 months at a time; can be renewed for same period); ME. REV. STAT.
c. 141, §66 (1944). MAss. GEm. LAws c. 195, §7 (1932), as amended Mass. Laws
1945, c. 849 (for 1 year); MICH. STAT. ANN. §27.3178(641-651) (Moore 1943);
Mni'. STAT. §525.40 (1949); MIss. CODE ANN. §579 (1942) (for 1 year); N. H. Laws
1947, c. 135, §30 (for one year at a time; can be renewed); N. J. REv. STAT.
§3:7-77 (1937); N. D. REv. CODE §30-1816 (1943); Oao CODE ANN. §10509-9
(Page 1949); OLA. STAT. tit. 58, §263 (1941); ORE. CoMP. LAws ANN. §19-1501
(Supp. 1943) (for one year); PA. STAT. ANN. tit. 20, §320.504 (Purdon 1950); R. I.
GL-. LAws c. 575, §33 (1938); S. D. CODE §32.0909 (1939)i UTAH CODE ANN.
§102-11-8 (1943); Wis. STAT. §317.04 (1947).
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capital and surplus takes precedence over the shares of the general
partners, if any, but it cannot be withdrawn until the debts and lia8
His death does not of
bilities of the partnership have been paid.
itself dissolve the partnership; his estate representative replaces him
during the period of administration. His representative can assign his
interest, and his rights pass to the assignee with the exception of the
right to inspect books. If the representative has adequate authority
in the will to do so, he can, in making distribution, assign the interest
to legatees.
The general partnership technically dissolves at the death of a
partner, and the surviving partner as liquidating trustee has a duty to
dissolve the firm and pay over the decedent's share to his estate
representative.' 9 Although this is the general rule, at times there are
exceptions. For example, the right can be given to each partner to
bequeath his share to a member of his family, or the right can be
given to the estate of a decedent to continue his partnership share for
a stipulated number of years. All such exceptions must be made by
mutual consent and are generally in the articles of partnership or in
a separate written agreement; furthermore they must comply with the
applicable statutes or common law.
Close Corporation. The conversion or retention of an interest in a
close corporation, evidenced by shares of stock, depends on a number
of factors. If the will directs the executor to sell the stock, he will
sell, and if it directs him to retain the stock, he will do so unless the
other assets are insufficient to meet the cash requirements of the
estate. If the will merely authorizes retention, he will probably retain
unless the nature of the particular business points to sale as sounder
policy. If the will is silent or there is no will, he will most probably
sell unless the corporation is in a good financial position and has
adequate secondline management. If the will creates a trust, he will
likely turn the stock over to the trustee, who will either retain or sell
according to the terms of the trust. If he lacks authority to retain,
the stock will in all probability be sold during the administration of
the estate in order to reduce valuation for tax purposes. The executor
and trustee, especially if the same natural or corporate person holds
both positions, will select the most advantageous time to sell. As a
' 8 E.g., FLA. STAT. c. 620 (1949), which follows the Uniform Limited Partnership Act.
19E.g., FLA. STAT. §733.37 (1949).
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practical matter, when there is no will or the will either is silent or
authorizes retention, the manner in which the estate is to be distributed
and the age of the distributees will 20largely determine the choice of
conversion or retention of the stock.
A binding stock-purchase agreement among the stockholders or a
binding stock-retirement agreement between the corporation and the
stockholders binds their executors, administrators, heirs or assigns,
and renders conversion necessary.
It has already been pointed out that the nature of the business will
have a bearing on the probability of retention or conversion of the
stock interest in a close corporation even though the executor is
authorized to retain the stock. The nature of the business falls into
the following general classifications, which can be used as a guide for
deciding upon conversion or retention. First, there is the personal
service corporation, in which the business is obviously extinguished
by the death of the estate owner. With few if any physical assets
and little invested capital to be conserved, what remains will normally
be converted. Second, there is the hazardous business, capital and
surplus of which is subjected to high risk. This too will as a rule be
converted. Third, there is the business in which the estate owner is
the key man and all activity centers in him. It is a "one-man" business.
Again it can be assumed that such business will be converted except
in the unusual instance in which the corporation enjoys adequate
secondline management and a sound financial position. Finally,
there is the real estate or security holding corporation. Its assets
will usually be retained unless cash is needed to liquidate the estate
liabilities.
Other Personalty
Certain other assets will in all probability be retained by the estate
representative unless the will directs otherwise. Mortgages owned by
the estate owner will be retained unless their respective maturities
come within the period of administration or unless cash is still needed
after the more liquid items are sold. If he owns a farm the farm
implements will generally be retained and sold only with the farm.
Personal effects such as clothing, autos, and household furniture are
usually held for distribution in kind to the legatees. Exceptions to
this class of personal effects are office furniture and equipment of
20

T Florida this determination is governed by FLA. STAT. §734.05 (1949).
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professional men, valuable libraries, objets d'art and valuable paintings or collections; these are normally sold by the estate representative
unless the will directs otherwise or unless agreement can be reached
with the heirs as to distribution.

Realty
In those jurisdictions in which real estate interests come into the
possession of the estate representative he usually retains them unless
the personal property is exhausted and more cash is needed to fund
estate liabilities, but some states prescribe no priority for the sale of
real property as distinct from personalty.

Preliminary Rough Check of Minimum Cash Needs
At this point time is saved by taking a step out of logical order.
Estate taxes must be met, and the major item is the maximum federal
estate tax. Accordingly this amount should be kept in mind, inasmuch
as it may well indicate at the outset that more assets will have to be
converted promptly into cash. This figure is of especial importance
in Florida because the Florida Constitution in effect provides that the
total of the federal and Florida estate taxes cannot exceed 100 percent
of the federal estate tax taken alone without deduction for Florida
estate tax. 2 1 To estimate the federal additional estate tax, take the
total value of the assets listed in the inventory and classification,
deduct therefrom assets passing outright to the wife up to one half
of such total value, and determine the maximum federal estate tax
on this figure. The result is strictly a rough estimate of minimum
cash needs, but it can be used as a guide for determining the necessity
of converting assets normally retained but required in the given
22
estate as cash for liquidating its liabilities.
3.

DEBTS,

CLAIMS AND

OTERIr

DEDUurIONS

The third step in the analysis is to prepare a list of those items
that will probably become deductions from the gross estate, along
with an estimate of the value of such items. These data are important
21

FLA. CONST. Art. IX, §11.
1n most instances the resulting tax figure will roughly approximate all estate
debts, claims, and taxes with the exception of cash bequests.
22
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to the estate planner in computing with as high a degree of accuracy
as possible the amount of the state succession taxes, whether inheritance, estate or additional taxes, and of the federal estate taxes. All
states imposing succession taxes allow certain deductions either by
statute or by custom, and most states allow the following deductions:
administration costs, accrued taxes, mortgages, debts, loans, expenses
of last illness, and funeral costs. Certain bequests, subject to statutory restrictions, are allowable as deductions, for example, bequests to
charity, to the state or municipality for exclusive public use, or to
educational institutions. Some states also allow credit for succession
taxes paid in other states and for federal estate taxes paid.23 Life
insurance made payable to a named beneficiary other than the estate
receives favorable treatment in most states and can in many be deducted in whole or in part from the gross estate before computing
state succession taxes. In addition to these general deductions, most
states allow a general exemption from either the gross estate or the
inherited share according to the class of beneficiary inheriting and
the type of succession tax imposed.
Federal Deductions
The Federal Government allows certain deductions from the gross
estate of the decedent before the computation of the basic and additional federal estate taxes; and these must be listed, together with their
estimated amount. In summary, they are: debts and claims, last
illness and funeral expenses, administration costs, marital deduction,
previously taxed property, and bequests to government or charity.
The last three are briefly discussed in view of their considerable
complexity.
Marital Deduction. The Revenue Act of 1948, in an attempt to
equalize the estate tax levied upon residents of community property
and non-community property states, has added a new deduction
termed the marital deduction.24 In general, it may be made up of
any interest in property that passes or has passed from the decedent
to the surviving spouse, but only to the extent that such interest is
includible in determining the gross estate. Subject to certain re23

Florida in effect follows the deductions permitted by INT.
§812(b);
see FLA. STAT. c. 198 (1949).
24
IrNT. REv. CoDE §812(e).
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strictions, such interest may be (1) property passing outright to the
surviving spouse by will, by intestacy, or as dower or curtesy or a
statutory interest in lieu thereof, (2) an interest in a testamentary
trust, (3) an interest in an inter vivos trust created by the decedent
spouse, (4) an interest passing by survivorship, (5) life insurance
proceeds payable in a lump sum or under policy options, and (6) an
interest passing by a power of appointment exercised by the decedent
spouse.

An interest passing to the surviving spouse must be either an
absolute interest in personalty, or an interest in realty currently in fee
simple or necessarily resolving itself thereinto, or an interest over
which he or she has complete power of disposition during life or at
death; and it must not be subject to termination or failure either by
lapse of time, upon occurrence of an event or contingency, or upon
failure of an event or contingency to occur. 25 The net value of such
interest must take into account the effect of the federal estate tax, of
any estate, succession, legacy or inheritance taxes, and of any encumbrance on it. An interest in property passing from the decedent
to the surviving spouse in trust will qualify for the marital deduction
if under the terms of the trust the surviving spouse is entitled for
life to the entire income from the corpus, payable annually or more
frequently, and enjoys alone and in all events the power to appoint
the entire corpus free of the trust either during life or at death. If
one other than the surviving spouse has the power to appoint, it must
be exercisable in favor of only the surviving spouse in order to qualify
the trust for the marital deduction.
The aggregate amount of the marital deduction cannot exceed fifty
percent of the adjusted gross estate, which in turn is computed by
subtracting from the entire value of the gross estate the deductions
permitted by Section 812(b) of the Internal Revenue Code.
In certain states taxes must be apportioned to different taxable
shares or prorated among the beneficiaries unless the will provides
otherwise;2 6 and in a few of these the marital deduction is subject to
adjustment for taxes if the will is silent. In the remaining states there
is no apportionment or proration statute in regard to taxes. The state
tax on the share of each beneficiary should be taken into account
unless the will directs otherwise, but the federal estate taxes are not
25

See INT. REV. CODE §812(e)(1)(B) for exceptions to this rule.
E.g., FLA. STAT. §734.041 (1949), Legis., 3 U. OF FLA. L. REV. 83 (1950);
N. Y. DECEDENT ESTATE LAv §124.
26
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apportioned unless the will or other goyeming instrument so directs.
Previously Taxed Property
The Internal Revenue Code allows a deduction from the gross
estate of the value of any "previously taxed property,"2 7 provided that
it can be identified, that it was not received from a deceased spouse
after December 81, 1947, and that it formed a part of the gross estate
situated in the United States of a person who either died within five
years of the death of the decedent or transferred the property by gift
to the decedent within five years of his death.2 8 The tax must have
been determined and paid.29 Furthermore, the amount of the previously taxed property deductible cannot exceed the value of such
property includible in the decedent's gross estate for tax purposes.
Bequests to Government or Charity. Bequests, legacies, devises or
transfers to or for the use of the United States, any state, or any territory or political subdivision thereof exclusively for public purposes,
or to or for the use of any corporation organized and operated exclusively for religious, charitable, scientific, literary or educational
purposes, are deductible from the gross estate.80 Specific charitable
bequests are often subject to a life interest, in which event the value
of the remainder interest as of the death of the testator is, the amount
that may be deducted.
Many charitable bequests are also made in an unstipulated amount,
such as the residual estate payable upon the death of one having a
life interest therein. Since the deductible amount is the value of
the remainder interest, the problem is to compute the tax after the
charitable deduction, yet this deduction cannot be determined without first computing the tax. The exact amount of such deduction
actually can be determined, but only by the use of either an algebraic
or an arithmetical formula, the most nearly accurate of which is
known as the "Greeley Formula."al
271NT. REv. CODE
28

§812(c).

See INT. BEv. CODE §812(c) as to limitation when marital deduction is
taken by a surviving spouse.
29

For limitations see INT. Rmv.

CODE

§812(c)(1),(2); U. S. Estate Tax Form

760, Sched. I.
80INT. EV. CODE §812(d).
813 P-H FED. EsT. TAx SmWv.

24, 164, 24228 A-J (1951).
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4.

VALUATION OF ASSETS FOR

TAx PumPosES

The fourth step in the analysis is to assemble all estate assets and
determine which will be included in the gross estate for estate tax
purposes. The corollary problem is to place an estimated valuation
upon these assets for tax purposes. This valuation often varies from
that used in analyzing the estate; the purpose of the latter is to forecast adequately the cash requirements of the estate so that sufficient
cash, cash equivalents, and assets readily convertible into cash, will
be available to fund such requirements without sacrificing by sale
those estate assets that can be expected to return substantial persistent
income to the beneficiaries.
The valuation of property for tax purposes cannot in any analysis
be assumed to be anything other than an estimate of what the taxing
authorities will establish as the taxable value. The actual taxes paid
upon the transfer of property, for example, the federal estate or gift
taxes, or upon the right to receive property, for example, state
inheritance tax, will be based on an appraisal of the property made
either during the period of administration or, in the case of gift tax,
at the time of transfer. A sound estimate of valuation will establish
a reasonable basis for the tax. As the planner is primarily interested
in developing the estate problems in principle rather than in degree,
it is better to underestimate the value of assets that will be converted
during the period of administration and to overestimate the value of
those that will be retained. If this principle for valuation is observed
the beneficiaries will not suffer.

Governing Dates for Federal Estate Tax Appraisal
As a practical matter the value of assets as determined on inventory by the appraisers appointed by the court will control merely
the estate representative's fees or commissions and will not govern
the taxing authorities. They will make their own appraisal of assets
for taxable values. The federal estate tax law permits the estate
representative to select one of two dates in determining the value of
estate assets for taxes: either the day of the estate owner's death or
the day one year after death. 32 If the second is selected the property
included in the taxable estate, whether retained, sold, exchanged,
32

1NT. REV. CODE §811(j).
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distributed, or otherwise disposed of by the estate representative, is
valued either as of the time of the sale, exchange, distribution, or
other disposition, or as of the day one year after the death of the
estate owner, whichever is earlier. The sale or exchange of assets
will also have a bearing on the valuation of assets even as of the
day of death. Furthermore, whichever date the estate representative
elects controls the value of all the estate assets; he cannot select
different dates for different assets. Since the estate representative
need not elect until fifteen months from the date of death, he can
compare the value as of death with the value as of the day one year
after death and thereby choose the most advantageous date for tax
computation.
Methods of Estimating Tax Valuation
Many methods can be employed to arrive at estimated valuations
for use in estate analysis and planning. Any common-sense method
will suffice in the analysis as long as the planner does not overvalue
items converted and undervalue items retained.
Liquid Intangibles. A partial listing of assets and valuations
recommended for tax estimation follows:
1. Cash, insurance proceeds, matured endowments, certificates
of deposit, cash or death benefits of annuity contracts, and
cash values of policies on lives of others are all valued at the
amount set forth in the contract. These amounts can be
definitely determined.
2. Notes receivable can be valued at the amount estimated in
good faith by the estate owner as to their worth.
3. Accounts receivable to be collected by the estate representative
should be discounted by at least fifty percent of their book
values; and. experience shows that at times as little as twentyfive percent is realized.
4. Government bonds can be valued at full face amount, excepting Series "E" and "F."
5. Listed bonds and stocks can be valued at the mean between
the highest and lowest quoted selling price as of the day of
valuation. The regulations provide alternative methods if no
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sale is reported. 33 The analyst can, however, establish his
basis for value on the mean between the high and low quoted
selling prices of two recent days.
6. Unlisted bonds and stocks, if they are traded on the "over
the counter" market, can be valued at the mean between the
"bid" and "asked" prices of the latest week's listings. If the
unlisted securities are high grade and not traded over the
counter, the estate owner's estimate of value should be used.
If the unlisted securities are low grade and not traded over
the counter, fifty percent of book value is a good criterion
if the securities are to be converted; if they are to be retained
the estate owner's estimate of value is preferable.
Mortgages. For mortgages owned by the estate owner his estimate
of value should be used, taking into consideration payments of
principal made thereon and interest accrued during the administration
period.
Realty. In valuing real estate the following factors are in practice
taken into consideration:
1.
2.
3.
4.

Probate court appraisals based on expert testimony.
The amount of any mortgage recently placed on the property.
Rental income.
Prices received from sale of comparable neighboring properties.

The estate owner's estimate of value should be used, taking these
factors into consideration.
Assets of Close Corporation. The methods of evaluating close
corporation stock depend, in general, upon three different methods
34
of disposal:
1. Whether the entire holdings of the estate owner will be sold.
2. Whether his entire holdings will be retained.
3. Whether a portion will be sold and the remainder retained
by the estate.
33

U. S. Treas. Reg. 105, §81.11 (1937), as amended, T. D. 5699 (May 13,
1949).
34
See Rice, The Valuation of Close Held Stocks: A Lottery in Federal Taxa-
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If his entire holdings of stock are to be sold they may be subject
either to a binding agreement to sell or to no agreement at all. If
there is such an agreement, the price set forth in it will be the
valuation. If there is no agreement the stock should be valued at a
converted price of fifty percent of book value because of the limited
market for such stock and the unfavorable elements surrounding
forced sale. 35 If the stock is subject to an option giving the optionee
the right to purchase it upon the death of its owner, and if the agreement restricts sale of the stock during the life of its owner, the value
stipulated in the option if bona fide can be used for tax purposes. 30
If, however, the day one year after death is to be used by the estate
representative and the option has not been exercised, it will not
control the value of the stock. If, on the other hand, the date
of death is taken as the valuation date, any unexercised option
influences the value of the stock under it but does not absolutely
control this value.
If the estate owner's stock is to be retained in the estate, the
manner in which the Bureau of Internal Revenue will value it
depends upon the conditions and circumstances surrounding the
corporation at the time of his death. The Bureau can be expected
to employ every available factor to establish a value, usually a high
value that includes all the elements of good will. No one formula
or set of formulae has been adopted by the various taxing officials
or by the courts. Practically, the estate representative presents his
valuation to the Bureau, supported by his evidence, and usually a
compromise is reached somewhere between his valuation and that
of the Bureau. The problem in analysis is to approximate this
compromise figure. Probably the simplest formula is the one used
by investment houses in underwriting close corporation and unlisted
stock issues to be sold on the market. This formula represents their
estimate of what a willing buyer will pay a willing seller. It involves
the multiplication of the four-year or five-year average earnings by
from six to ten, according to the type of industry and the fluctuation
of earnings. The following illustrative table is used by a prominent
national investment house as a rule of thumb:
tion, 98 U. OF PA. L. Rv. 367 (1950).
3
Ijee generally Bus. INS. & TAx SEuv., published by Research and Review
W
Service, Indianapolis.
3
6For exceptions see, e.g., Helvering v. Salvage, 297 U. S. 106 (1935); Spitzer
v. Commissioner, 153 F.2d 967 (8th Cir. 1946).
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VERY NARROvw

10 times
average earnings
Food
Tobacco
Utility
Cosmetics

MODERATELY NAnow MODERATELY WinE

9 times
average earnings
Amusement
Beverages
Chemical
Container
Drug
Meat Packing
Oil
Paper and Paper
Products
Retail Trade
Sugar
Textile

7 times
average earnings
Advertising
Agriculture
Implements
Aviation
Shoes
Coal
Electrical Equipment
Household Products
Financial
Leather
Office Equipment
Printing
Publishing
Radio
Railroad
Rubber
Shipping
Shipbuilding

VERY WinE

6 times
average earnings
Automobiles
Auto Accessories
Construction
Construction
Machinery
Non-ferrous Metals
Railroad Equipment
Steel

If the value as computed by the above factors is less than book
value, use the latter.
Another formula for arriving at the estimated good-will value of
a business interest is designated in Internal Revenue Appeals and
Review Memorandum 34 and has widespread acceptance among the
accountants.3 7 It allows a reasonable return, reckoned at six to
fifteen percent, according to the stability of the business, on the
average invested capital. In making the computation, subtract this
return from the average earnings over a five-year period; in the case
of a close corporation use the net earnings before tax. Next
capitalize this remainder by twenty percent. The result is the
capitalized value of the good will. To ascertain the taxable value,
add this good-will figure to the book value.
The final means of disposal of the close corporation stock is
represented by the purchase of a portion of the stock and retention
of the balance in the estate. If the sale of a portion of the shares is
made to individuals, the sale price is the value of such shares, and
those retained by the estate are valued to include good will. If some
372

Cum. BULL. 31 (1920); see, e.g., Robertson v. Routzahn, 75 F.2d 537
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o the shares are sold under an agreement among the stockholders,
the price in the agreement, if bona fide, controls their value, but
those retained by the estate are valued to include good will.
Similarly, if some of the shares are sold under an agreement between
the estate owner and the corporation, the price in the agreement,
if bona fide, controls their value. The value of those shares retained
includes good will in proportion to the total number of shares outstanding after retirement of those purchased by the corporation.
For the treatment of life insurance proceeds of policies owned by
the corporation on the estate owner's life see Newell v. Commissioner.38
Real Estate Corporation or Security Holding Company. Real
estate corporations and security holding companies are subject to a
valuation different from that of an operating company; the value
of their shares should be based on the fair market value of the
underlying assets.a9
General Partnership. Normally a general partnership is automatically terminated upon the death of a partner, 40 and one of the
following situations will therefore occur:
1. The surviving partner or partners will wind up the affairs
of the firm and turn over to the decedents estate his share
of the net amount realized; the net worth is the taxable value.
2. The surviving partner or partners will purchase the decedent's
interest by agreement, and the price of the interest in the
agreement constitutes the taxable value.
3. The surviving partner or partners will form a new partnership
with the wife or heirs of .the decedent, in which event good
will must be included in the value of the decedents interest.
4. The decedent will have transferred his interest by will, in
which event good will is a part of the value of his interest,

(6th Cir. 1935).

3866 F.2d 102 (7th Cir. 1933); see BowE, Lnws INsuANcE AND EsTATE TAx
PLANNIwG 59-62 (1950).
mgThis matter is thoroughly discussed in Laird v. Commissioner, 85 F.2d 598

(3d40Cir. 1936).
E.g., FLA.

STAT.

§733.37 (1949).
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computed in the manner used in valuing stock of close
41
corporations.
Sole Proprietorship. As the sole proprietorship is ordinarily
liquidated at the death of the owner, use the net worth for valuation. If, however, the business is continued by an heir or under the terms
of the will, good will should be considered in the valuation in the
manner used for a close corporation.
5.

COMPUTATION

OF

SUCCESSION

AND

TRANSFER

TAXEs

The fifth step in the analysis requires an understanding of the
nature of various succession and transfer taxes imposed by state
and federal governments. These taxes are not discussed with tax
saving as the primary goal because it may very well be that taxes
will have to be increased in order to transfer the utility of an
estate. Tax saving in most estate plans is incidental to the prime
objective. The impact of taxes must be estimated, however, in order
to provide the necessary liquidity to pay them and to measure the
amount of the residual estate. They must be anticipated like any
other debt or claim against the estate.
Succession and transfer taxes are best classified for purposes of
analysis in the following manner. The various state taxes are
conveniently divided into four categories: (a) gift tax imposed upon
transfers of property during life; (b) inheritance tax on the right
to receive property from a decedent, imposed upon the share of each
heir or legatee; (c) estate tax on the right to transfer property, 43
levied against the estate of the decedent; and (d) an additional
tax, sometimes called estate tax, which is designed to absorb the
amount by which the maximum credit allowed by the United States
for state taxes paid exceeds the state inheritance or transfer tax.
The federal succession and transfer taxes fall into two broad groups:
(a) gift tax imposed upon transfers of property for less than an
adequate consideration during life;4 4 and (b) estate taxes imposed
upon transfers made at death, taking effect at death, or made in
41

As regards vesting of good will see Estate of William Blodget, 18 B.T.A.

1050
(1930).
42
E.g.,

FLA. STAT. §733.08 (1949).
For the Florida tax, which is an estate tax, see FLA. STAT. §198.02 (1949);
cf. FLA. CONST. Art. IX, §11.
44
See INT. REV. CODE §§1000, 1001.
43
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contemplation of death. 45
State Succession and Transfer Taxes
Each state has its own schedule for the levy of taxes. State
gift taxes and transfer taxes are imposed in a manner similar in aim
and practical effect to that used federally, that is, on the right to
transfer property, but the legal incidence in states imposing an
inheritance tax is on the right to receive the property. This latter
tax is levied on the share that a legatee or heir receives from the
decedents estate.
Types of Taxable Shares of an Estate. A knowledge of the
various kinds of taxable shares of an estate is essential in determining
the amount of the inheritance tax levy according to the tax schedule
of the state involved. Generally, there are six types of such taxable
shares:
1. Property received outright by will or under the law of descent
and distribution.
2. The share of the decedent received by the survivor in property
held in joint tenancy, in tenancy by the entirety, and as
community property. Some states tax the survivor for the
proportionate share of the decedents interest in the property.
Others tax the entire value of the property to the survivor
unless he can prove contribution to the property, in which
event such contribution is deducted from the amount taxable.
A few states exclude from tax either real estate held in tenancy
by the entirety or all property so held.
3. Life insurance proceeds left to a named beneficiary in excess
of specified exemptions or deductions are taxable as a
beneficiary's share.
1
4. Property held in a trust taxable under the laws of the state
is divided into taxable shares according to each beneficiary's
interest.
5. A life interest in property or in a trust is taxed as a share
computed in accordance with the life expectancy of such
life beneficiary. Each state designates the table to be used
in determining such interests.
45

See Iba.

REv.

CODE §§810, 935.
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6. A remainder interest that vests upon the death of a life
tenant is a share taxable to the remainderman, and is
determined according to the life interest and remainder
interest tables used by the state involved.
Life Insurance Proceeds and Annuities. Life insurance proceeds
are treated variously in the different states. It is important to note
whether they are payable to the estate or estate representatives; if
so they are generally subject to the succession tax, although there
are exceptions to this rule. If the proceeds are payable to a
named beneficiary other than the estate or estate representatives,
many states exempt them entirely, some exempt them in part. and
others follow the federal rule.
The cash or death benefits of annuities, regardless of how payable,
are taxable in all states imposing succession taxes except Illinois.
Revocable Trust. Property placed in trust, with reservation in
the estate owner of the right to change beneficiaries, to alter, to
amend, or to revoke, is taxed by all states imposing succession taxes.
Federal Estate Tax
The United States imposes an estate tax upon the right to transfer
property or rights in property at the time of death. In computing
this tax, reference must be made to two terms used in the federal
statutes: federal basic estate tax and federal additional estate tax.
The basic tax is important in that it constitutes the figure used in
computing the maximum credit allowed for state succession taxes
paid. 46 The total federal estate tax is the amount obtained by
deducting from the tentative estate tax figure, computed under the
table in the Revenue Act of 1942, 47 an amount equal to either the
state succession taxes paid or 80 percent of the federal basic estate
tax, whichever is the lesser.
The legal event producing transfer of an estate asset determines
its taxability. Broadly speaking, whenever an economic benefit is
shifted because of the death of an individual, the transfer of the
property or property right is taxable, and the estate tax is computed
upon its value.
4 6
4 7

See INT. REV. CODE
See INT. REV. CODE

§810.
§935.
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Under the Internal Revenue Code all taxable transfers make up
the "gross estate." 48 The "adjusted gross estate" 49 consists of the
gross estate reduced by the sum of the deductions allowable under
Section 812(b) of the Code. This adjusted gross estate is used in
determining the "marital deduction," which is limited to fifty percent
of the adjusted gross estate.5 0 All items used for the marital
deduction must qualify for such deduction. The "net estate" is the
gross estate reduced by the 812(b) deductions, the marital deduction,
the deduction for previously taxed property, and the deduction
for bequests to government or charity.' 1 The additional tax imposed by the Revenue Act of 1942 is computed upon the net
estate reduced by the specific exemption of $60,000.52 The basic tax
is computed upon the net estate reduced by the specific exemption
of $100,000. 53

The federal estate taxes are concerned with only those transfers
related to death. Property or a right in property passes from a
decedent to his beneficiaries or heirs in one or more of the following
ways: by will, by the laws of descent and distribution, by survivorship, by contract, by inter vivos transfers of which the enjoyment
or possession takes effect or is intended to take effect at death, 54
by transfers in contemplation of death, 55 by exercise of a taxable
power of appointment,5" or by possession of a taxable right granted
by a trust or insurance policy.57 The first four taxable transfers
require no explanation, but the last three require further consideration
and will be treated at some length in Part III of this article.
Check List of Assets in Gross Estate. After ascertainment of the
transfers that are taxable, the assets of an estate can be reviewed
in order to arrive at the gross estate. Inasmuch as it is the aggregate
value of all property subject to taxable transfers, a check list of the
48

See

INT. REV. CODE

§811.

49

See INT. REv. CODE §912 (e)(2).
50
See INT. REV. CODE §812(e)(1)(H).
51
See INT. BEv. CODE
52

§812; this entire section covers all deductions.
See INT. REv. CODE §935 (C).
53
See INT. REv. CODE §812(a).
54
See INT. 1Ev. CODE §811(c).
55
See INT. REv. CODE §811(c)(1); Stephens, Federal Estate Tax: Section

811(c) Reoisited, 3 U.OF FLA.L.REv. 33 (1950).
5
HSee

57See

LNT. REv. CODE §811 (f).
INT.REV. CODE §811

(g).
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estate assets comprising it should be used:
1. Property solely owned, whether held in severalty or fee
simple.
2. Property owned jointly.
3. Property passing by survivorship or tenancy by the entirety.
4. Property in a trust created by the estate owner with reservation
of certain rights to himself.
5. Property held in a living trust created by another person and
subject to a power of appointment or right of withdrawal
in the estate owner, regardless of whether he is the cestuique-trust.
6. Interests in estates:
a. Property held in a testamentary trust created by the will
of a previous decedent and subject to a power of appointment, a right of withdrawal, or both.
b. A vested interest in a trust remainder, that is, a share in
the principal of a trust of which the life interest is enjoyed
by another at whose death such principal or stipulated
portion thereof will pass to the estate owner's estate.
7. Life insurance, beneficiary bonds, matured endowments, certificates of deposit, and annuities.
This check list will be expanded in greater detail in Part III of this
article to show as nearly as possible the necessity of including or
excluding the items therein listed in determining the gross estate.

Total Estate Taxes
Having determined the taxable transfers that make up the gross
estate, list the total valuation. From this subtract the 812(b)
deductions to determine the adjusted gross estate; and from this
subtract the amount of those assets that qualify for the marital
deduction, up to fifty percent of such adjusted gross estate. The
result is the net estate.
First, in order to arrive at the federal basic estate tax subtract
from this net estate the specific exemption of $100,000, and compute
the basic tax upon the resulting figure. Multiply this basic tax by
80 percent in order to ascertain the credit allowable for state taxes
paid.
Second, go back to the net estate; subtract the specific exemption
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of $60,000 allowed by the Revenue Act of 1942; and upon the
remainder compute by use of the 1942 Revenue Act table the
tentative federal estate tax payable.
Third, for simplicity, merely subtract from this tentative tax
figure the 80 percent credit allowable for state taxes actually to
be paid. The result is the total estate tax payable to the Federal
Government.
Fourth, add the two figures obtained in the first and third of
these procedures, and then add thereto any additional state tax paid
that exceeds the 80 percent credit obtained in the first procedure. 58
This sum constitutes the total taxes to be paid by the estate.

6.

LIQUIDATON

OF ESTATE LInmrEs

The sixth step in the analysis is largely a comparative task. First,
assemble all the estate cash requirements such as the deductions
outlined in this Part 11, 3 supra, non-charitable cash bequests, widow's
or family allowance if payable in cash, federal and state succession
taxes discussed in Part H, 5 supra, and the income tax payable by
the personal representative on estate income received by him.
Second, go back to the step analyzed in Part II, 2 supra and check
the amount of cash, cash equivalents, and converted assets that will
be on hand. To this figure add any estate income receivable by
the personal representative of the estate. 59 The difference between
the assembled estate cash requirements and the estate total cash
will show whether there will be a cash surplus or deficit. In event
of a deficit, if there are assets remaining in the possession of the
personal representative he will be forced to make further sales
to fund this deficit; otherwise the required cash must be obtained
in some other manner. Conversely, any residual cash surplus will
be distributed.

7.

DsTRIunoTN OF NET

Assrrs

IN ADmNITRAMTIN

The seventh step of the analysis is the distribution of the residual
cash surplus and of any assets remaining in the possession of the
personal representative to either the beneficiaries or heirs pursuant
to the will or to the laws governing intestate succession.
58

59

There can be no such additional state tax in Florida; see note 43 supra.
See, e.g., FLA. STAT. C. 690 (1949).
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8.

SUMMARY OF BENEFICIARY PRINCIPAL AND INCOME

After tentatively ascertaining which assets are to be distributed
and to whom, the last step in the analysis is to prepare a summary
of the principal and income of each beneficiary. This summary
should include all the assets payable from the estate to each
beneficiary plus any assets that he owns independently and any
income receivable from other sources. This gross income of the
beneficiary from the estate and from other sources must be reduced
by the fixed charges allocable thereto, as for example maintenance
on realty, realty taxes, personal property taxes, and trustee fees. His
gross income must be further decreased by his own income tax. The
final result shows the estimated net spendable income available to
him after the estate has been closed.
The eight steps of the analysis described in this article constitute
an adequate analysis. The adverse situations existing in the estate
at present will appear at different stages of the analysis. Once the
adverse situations are high-lighted, the planner is in a position to
list them in order. Having so arranged them, and having noted
the stages at which they arise in the administration of the estate, he
is then ready to suggest corrective procedures. As noted earlier
in this article, such corrective procedures must be finally screened as
to their feasibility, their legality, their impact upon the estate as a
whole and upon the objectives of the estate owner, their implementation, and finally their economic soundness.
The estate planner should prepare his analysis with the concept
in mind that, solely for the purposes of this analysis, whenever there
is any doubt about including a specific item in the gross estate for
tax, in estimating tax liability, such item should be included. With
this approach, which presents the worst picture, the cash requirements of the estate can be adequately anticipated. If the cash or
cash equivalents available exceed the actual needs of the estate,
the beneficiaries will not be penalized but will rather be benefited.
CASE ILLUSTRATION SHOWING ESTATE ANALYSIS
AND ADVERSE FACrORS

To illustrate the function of the analysis, the following facts are
used as a basis in order to show where the adverse factors arise in
the analysis of the estate; and these factors are pointed out in the
footnotes as they arise at each step in the analysis. The eight steps
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are taken in order.
FactualBasis of Case
The estate owner is married and has a minor son, a minor daughter
and a daughter over twenty-one. He supports his mother and aunt,
both of whom are over seventy years of age. His domicil is Florida
and all assets are in Florida. He has made a simple will devising
and bequeathing all of his estate, both real and personal, outright
to his wife. His assets and liabilities are here listed.
Assets:
Cash in bank
bonds
Unlisted stocks
';'Close corporation stock
Tangible personalty
02
Residence
G3House and lot
04Savings account
Life insurance:
To children equally
To aunt
To mother
To wife
Liabilities:
Current bills payable
Realty taxes
65Mortgage note
0 Income tax estimate (X)
0OGovernment

$ 1,000.00
25,000.00

2,000.00
250,000.00
8,000.00
20,000.00
12,000.00

7,000.00
15,000.00
3,000.00
4,000.00
51,828.00

$ 1,000.00
275.00
10,000.00
2,500.00

6op.O.D. to wife.
61This is subject to a binding stock retirement agreement with the corporation
at the value shown. The corporation owns $105,000 in insurance upon the life
of the estate owner, and the agreement specifically states that such proceeds are
to be used in meeting the terms of the agreement at his death.
62Tenancy by the entirety.
O3Ibid.
64bid.

65Demand note at 5% secured by mortgage on residence.
6GReckoned at 31,or one quarterly payment, because the personal income tax
of the decedent ceases to accrue at his death; his personal representative must file

a final return for income tax accrued to his death.
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In addition the estate owner has a contingent liability, having
endorsed personally a $150,000 corporation note secured by
mortgage on a new building of the corporation.
For the purpose of this analysis the affairs of the corporation are
not discussed in full detail; however, the following facts regarding
it are relevant and of assistance. The estate owner and one active
business associate each own 500 shares of stock. One other active
business associate owns 100 shares of stock and has an option to
purchase 100 shares of treasury stock. The corporation is financially
sound and is engaged in an excellent business. Despite its very
favorable cash position, however, to purchase stock shares of the
estate owner at his death would be a strain, even though it owns
$105,000 of insurance on his life and shows on its books sufficient
surplus available for such purchase. The estate owner is the head
of the corporation and has been primarily responsible for its successful
operation, but he does not want his family to hold an interest in
it after his death. His salary is $50,000 per year, aside from
dividends or interest. The corporation has a stock retirement
agreement with the business associate who owns the balance of the
stock. The purchase price of the stock is fixed in all agreements
at book value plus $250 per share for good will.
Step 1 - Classification of Assets
Owner's Valuation
Asset
In possession of executor:
$ 1,000.00
Cash in bank
2,000.00
Unlisted stocks
Close corporation stock (per
250,000.00
agreement)
8,000.00
Tangible personalty
$261,000.00
Total
67
Less personalty exempt from
1,000.00
administration
(-Up to $1,000 of all personalty of the head of a family residing in Florida is
exempt from forced sale for his debts, other than certain types of debt specifically
excepted, if it descends to his widow, his heirs, or both, FLA. CONST. Art. X,
§§1, 8; FLA. STAT. §222.06(1949); see the detailed analysis in Crosby and Miller,
Our Legal Chameleon, The Florida Homestead Exemption: III, 2 U. oF FLA. L.
RE-v. 77-83 (1949).
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68Total

assets subject to administration
Passing by survivorship:
Residence
House and lot
Savings account
Total
Passing by contract:
Government bonds
Life insurance
Total

$260,000.00

Total of all assets

$398,828.00

$ 20,000.00
12,000.00
7,000.00
$ 39,000.00

$ 25,000.00
73,828.00

$ 98,828.00

Step 2- Conversion and Retention of Assets
Retain
Convert
Cash
Asset
$1,000.00
Cash in bank
$ 2,000.00
Unlisted stocks
6"Close corporation
$250,000.00
stock
Tangible
8,000.00
personalty
Total

$1,000.00

$250,000.00

$10,000.00

8

6 Adinistration costs consisting of personal representative's fee, court costs,
and attorney's fee will be levied upon this figure; see FLA. STAT. §734.01 (1949).
OThis item is subject to a binding agreement by the shareholder to sell and a
binding agreement by the corporation to buy. Legally this agreement is subject
to certain limitations, FLA. STAT. §612.08(3) (1949). Diversion of funds for
these purposes can validly be restricted in the charter of such corporation, FLA.
If the charter does not so restrict, then unless the corSTAT. §610.24 (1949).
poration has sufficient surplus of assets over liabilities, including capital, the
agreement will not be effective, FLA. STAT. §612.08(3) (1949). A practical
query must be given some thought in this type of agreement: Will the corporation
so reduce its working capital that actual business operation will be impossible?
In this corporation there is sufficient cash, together with the life insurance, to buy
the shareholder's interest; there is also sufficient surplus. But operations would
be seriously hampered even so; and, if the two major shareholders should die
simultaneously or at closely connected dates, there would be insufficient surplus
to support both agreements. From this discussion it is evident that the agreements are not certain of performance. This, then, is an adverse situation in the
estate plan and requires correction if possible, inasmuch as the estate owner
does not want his family to be interested in the corporation after his death.
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Step 2- Estate Debts, Claims and Other Deductions
Item
Current bills payable
70
Realty taxes
71
Income tax estimate (i)
72
Administration costs
73
Last illness and funeral expenses
Total

Estimated Amount
$ 1,000.00
275.00
2,500.00
11,200.00
2,500.00
$17,475.00

Marital Deduction. The assets qualifying for marital deduction
are:
$251,000.00
Assets in possession of executor
17,475.00
Less deductions
$243,525.00
20,000.00
Residence
12,000.00
House and lot
25,000.00
Government bonds
51,828.00
Life insurance
$352,353.00
Sub-total
10,000.00
Less mortgage on residence
$342,353.00
Total
The total qualifying assets will be reduced by the amount of
estate taxes apportioned to assets passing to the wife that exceed
the maximum amount allowed as the marital deduction. Since the will
does not specify the source for payment of estate taxes, these will be
apportioned according to Florida law.7 4 The federal deductions
allowable are exempt from such apportionment; therefore only
7
OAccrued taxes become a debt against the estate, I,-r. REv. CODE §812(b).
71As the executor will have to file a final income tax return for the decedent,
an estimate must be made of the income tax payable as accrued. One quarter
of the estimated return is used merely as an estimate of such accrued tax. In
this particular case a portion of the income tax was withheld from salary.
72This is a figure that has been estimated by taking an arbitrary 7% of the
estate subject to administration. Experience has shown that such costs range
from 5% to 10% of the estate administered, depending upon the jurisdiction in
which the estate owner dies; see note 35 supra.
73This is again an estimate of funeral costs, cemetery lot, headstone, and doctors' and hospital bills for final illness; for the Florida law see FLA. STAT.
§733.20(c) (1949). Experience shows that these costs range from $2,500 to
$5,000; see Davidson, The High Cost of Dying, Colliers, Al'ay 19, 1951, p. 13.
74
FLA. STAT. §734.041 (1949); see Legis., 3 U. OF FLA. L. REv. 83 (1950).
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qualifying assets exceeding the maximum marital deduction allowed
will bear a share of the tax. 75
An additional factor arises at this point, namely, the contingent
liability of the estate owner as endorser of the corporate notes.
Considering the financial strain that will fall upon the corporation
in carrying out the binding stock retirement agreement, the holder
of the note may insist upon payment and the estate may well be
tied up for some time if a claim is filed against it within the proper
time limit.76 In this event increased administration costs inevitably
result. In addition, if the holder of the note as a creditor of the
corporation attaches the insurance that it owns on the life of the
estate owner, it will have to sacrifice assets in order to carry out
the stock retirement agreement.
Step 4-Valuation of Assets for Tax Purposes
Asset
Estimated Value
Cash in bank
$ 1,000.00
77Unlisted stocks
2,000.00
78Close corporation stock
250,000.00
Tangible personalty
8,000.00
79Residence
(less mortgage)
10,000.00
80House and lot
12,000.00
Government bonds
25,000.00
81Savings account
7,000.00
82Life
insurance
73,828.00
Gross estate
$388,828.00
75Ibid.
76See

FLA. STAT. §733.15 (1949) (8 months).
77This value may change because subject to valuation under U. S. Treas. Reg.
105,78§§81.10, 81.11.
As the agreement is binding and bona fide and includes all the shares held
by the estate owner, the value fixed in it will in all probability control such
valuation.
79In joint tenancy and tenancy by- the entirety the full value of the

included in the estate of the first joint holder to die.

asset is
If the survivor can prove

contribution out of his or her independent funds, then the value of such asset

for estate tax purposes will be reduced by the ratio that such contribution bears
to the cost of acquisition of the asset.
SObid.
81Ibid.
82

The estate owner possesses all the incidents of ownership and pays the
premiums; therefore this insurance is includible in his gross estate.
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Step 5- Computation of Estate Taxes
Such computation should be made on each of two different
assumptions; one of them is bound to occur but the order of
occurrence is fortuitous. First, assume that the wife survives the
estate owner, and compute the taxes with the marital deduction
available to her as surviving spouse. Second, assume that she predeceases him and that he does not remarry; as there will be no
surviving spouse at his death, the marital deduction will not be
available.
a. Assume wife survives estate owner:
Gross estate
Less 812(b) deductions
Adjusted gross estate
"3Less marital deduction

$388,828.00
17,475.00
$371,353.00
185,676.50

Net estate
Less exemption

$185,676.50
100,000.00

Basis for basic tax
Basic tax
Multiply by 80%
Amount allowed for Florida estate
tax paid
Net estate
Less exemption

$ 85,676.60
$1,213.50
.80

Basis for additional tax
Tentative federal estate tax
Less estate tax payable to Florida

$125,676.50
$28,402.95
970.80

Estate tax payable to United States
S4Total federal and Florida estate taxes

$ 970.80
$185,676.50
60,000.00

$27,432.15
$28,402.95

83

Note that qualifying assets exceed the maximum amount allowable as
marital deduction, and that thus an additional tax burden is transferred to
the wife's estate.
84
The federal and Florida estate taxes combined are always equal to 100%
of the federal tax computed under the federal tentative estate tax table in INT.
REv. CODE §935(b); see note 43 supra. In other states, however, the combined
federal and state estate taxes may exceed this figure.
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b. Assume estate owner dies after wife:
Gross estate
"sLess 812(b) deduction
Net estate
Less exemption
Basis for basic tax
Basic tax
Multiply by 80%
Amount allowed for Florida estate
tax paid
Net estate
Less exemption
Basis for additional tax
Tentative federal estate tax
Less estate tax payable to Florida
Estate tax payable to United States
acTotal federal and Florida estate taxes

$388,828.00
20,505.00
$368,323.00
100,000.00
$268,323.00
$7,232.92
.80
$5,786.33
$368,323.00

60,000.00
$308,323.00
84,373.36
5,786.33
$ 78,587.03

$ 84,373.36

By comparing the marital deduction allowed in assumption (a)
with the assets that tentatively qualify for the marital deduction
shown in step 3, the estate as it is presently planned throws an
unnecessary tax burden upon the wife's estate at her subsequent
death.
If the present stock retirement agreement is workable, the estate
will have ample cash to fund liabilities, but if assumption (b) occurs
the beneficiaries must suffer the penalty of increased taxes because
of the loss of the marital deduction.
Step 6-Liquidation of Estate Liabilities
On the basis of assumption (a) in step 5, the following cash and
liabilities appear:

85
Increase in 812(b) deductions is due to the fact that property held in
tenancy by the entirety becomes part of the estate for administration purposes,
as title resolves itself into fee simple title in the survivor.
86
See note 84 supra.
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Estate Cash: (see step 2)
Cash
Converted assets
Total cash

$ 1,000.00
250,000.00
$251,000.00

Estate Liabilities: (see steps 3, 5)
812(b) deductions
Florida estate tax
Federal estate tax
Total liabilities

$17,475.00
970.80
27,432.15
45,877.95
$205,122.05

Residual estate cash

On the basis of assumption (b) in step 5, the following cash
and liabilities appear:
Estate Cash: (see step 2)
87
Casb
Converted assets
Total cash

$ 8,000.00
250,000.00
$258,000.00

Estate Liabilities: (see steps 3, 5)
812(b) deductions
Florida estate tax
Federal estate tax

$20,505.00
5,786.33
78,587.03

Total liabilities
Residual estate cash

104,878.36
$153,121.64

An additional amount may be set aside by the personal representative for the widow, and upon petition of the guardian of minor
children the court may in its discretion grant an allowance and a
supplemental allowance for support. 8 This amount is not a deduction for estate tax purposes.8 9

87Savings account becomes solely owned.
88
FLA. STAT. §733.20(1)(d),(i),(j) (1949); these provisions are analyzed in
detail in Legis., 3 U. oF FLA. L. REv. 232 (1950).
89
Revenue Act of 1950, §502, Pub. L. No. 814, 81st Cong., 2d Sess. §502
(Sept. 23, 1950), effective as to estate of decedents dying after Sept. 23, 1950.
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Step 7- Distribution of Net Assets in Administration
On the basis of assumption (a) in step 5, the .assets will be
distributed as follows:
To Spouse:
Amount
Item
Unlisted stocks
Tangible personalty
Residual cash
Amount of tax apportioned to other
transfers
Total from executor

$ 2,000.00
8,000.00
205,122.05
4,118.43
$219,240.48

The amount received by the wife in this case is reduced by the
portion of taxes attributable to the amount of the estate she receives
over and above the maximum amount allowed for the marital
deduction. Approximately 85k percent of the tax, or $24,284.52,
must be taken from the transfers to her. The estate owner's children
must contribute approximately ten percent of the tax, or $2,840.30,
from the insurance received by them; his mother, approximately
212 percent, or $710.07; and his aunt, approximately two percent,
or $568.06.
In addition to the above assets, his wife will receive the following,
which pass directly to her:
Residence (less mortgage)
House and lot
Savings account
Government bonds
Life insurance
Total outside administration

$ 10,000.00
12,000.00
7,000.00
25,000.00
51,828.00
$105,828.00

The estate owner's children will receive direct the $15,000 life
insurance policy less $2,840.30 of apportioned estate tax, or $12,159.70;
his mother, the $4,000 life insurance policy less $710.07 of apportioned
estate tax, or $3,289.93; and his aunt, the $3,000 life insurance policy
less $568.06 of apportioned estate tax, or $2,431.94.
On the basis of assumption (b) in step 5, the assets will be
distributed as follows:
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To children, share and share alike:
Amount

Item
Unlisted stocks
Tangible personalty
Residence (less mortgage)
House and lot
Government bonds
Residual cash
Amount of tax apportioned to other
transfers
Total from executor

$ 2,000.00
8,000.00

10,000.00
12,000.00
25,000.00
153,121.00
1,805.00
$211,926.00

In addition to the above assets, the estate owner's children will
receive $66,828 in life insurance passing to them directly; his mother,
$4,000 in life insurance less aproximately $1,020 in tax apportioned
thereto; and his aunt $3,000 in life insurance less approximately
$785.00 in tax apportioned thereto.

Step 8- Summary of Beneficiary Principal and Income
In this case the wife and children possess no independently owned
assets, so that the following summary includes only those assets transferred to the wife from the estate. Amounts received by the estate
owner's children, mother and aunt have already been detailed in
step 7.
Principal
Income
Item

9

Unlisted stock
Tangible personalty
Residual cash total
Residence

$ 2,000.00
8,000.00
209,240.48 (3%)
10,000.00

91

12,000.00

Government bonds
92
Life insurance

25,000.00 (2%)
51,828.00 (3%)

House and lot

$ 100.00
- 0 6,277.20
- 0 - 0 -

500.00
1,554.84

9

OThe principal must be reinvested, and an assumed interest return of 3%
is used to project the income. The main difficulty with this item is that in
the hands of an inexperienced investor, in this case the wife, conservation of
the principal is a problem. Poor management may well decimate a large portion
of this money, yet the bulk of beneficiary income depends upon proper investment.
9
1This home is used rent-free by the aunt and mother and is such a burden
upon the wife's income that she will have difficulty in maintaining it.
92
The life insurance is left at interest income, with full power of withdrawal.
Inasmuch as apparently no cash problem exists in the estate, the settlement
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Totals
"aLess fixed charges
9

$318,068.48

$8,432.04
2,135.00
$6,297.04
1,149.14
$5,147.90

Income before tax
Less income tax
Net spendable income

The present plan falls short of the amount of income that the estate
owner wishes his family to have in order to maintain an adequate
living standard. By proper reorganization of investments and of the
estate plan this objective can be met. Furthermore, the estate owner
has not anticipated his own retirement, yet this factor must be taken
into consideration in the over-all estate plan.
Now that the estate has been analyzed and the adverse factors
noted, each of these factors is discussed in turn.

Summary of Adverse Factors
1. The estate owner's will is not properly drawn to accomplish his
objectives, nor will the assets passing outside it materially aid. A
check of the estate factual data and step 1 shows that the aunt and
mother will be dependent upon the generosity of the wife of the
estate owner if she outlives him. Administration costs will be high
because of the preponderance of assets in the possession of the personal representative. The residence, although declared homestead,
creates no apparent problem, because it is held in tenancy by the
agreement should provide more freedom so that the wife could elect other
options under the policies. For example, if she could select a life income option
she would receive at her present age approximately $2,500 per year for life.

Such income would be free of income tax to her,

TNT.

EEv. CODE

§22(b),(c),

although she would eventually use up the principal amount. This would be
offset, however, by the reduction in her estate for estate tax purposes as well
as by the income tax savings.
93The annual fixed charges consist of realty tax of $275, maintenance of $600,
and94mortgage payments of $1,260. These should be reduced.
Income taxes are computed by using the standard 10% for deductions and
in addition four exemptions. If the wife were able to contribute to the support of the aunt and mother and such contribution exceeded 50% of their
support, she could use them as exemptions. At present the estate owner is
giving the aunt and mother $75 per month each. The wife cannot continue
these payments and at the same time rear the children and maintain an adequate
living standard. The insurance left to the mother and aunt will provide only
$75 per month to the mother for 4 years and to the aunt for less than 3 years.
This situation must be corrected in order to meet the estate owner's objectives.
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entirety and will be resolved in fee simple title in the survivor. Its
homestead character will, however, result in the saving of realty taxes
if the exemption is properly claimed each year. 95
2. It is apparent from step 2 that there will be no liquidity problem
in the estate. Complete dependence for such liquidity lies, however,
in the efficacy and legality of the stock retirement agreement. Under
the laws of Florida the corporation cannot purchase such stock unless
sufficient surplus is available. 96 If the book value of the stock continues to increase, the value of the estate owner's shareholdings may
make such purchase an ultra vires act. The agreements do not provide for the financial burden necessarily imposed on the corporation
in the event of the simultaneous decease of the two major shareholders.
The insurance owned by the corporation on the life of the estate
owner is not declared to be key-man insurance, but is specifically
earmarked for the purchase of stock at his death. Query: Will this
create an income tax problem to the corporation upon receipt of
proceeds at his death?
3. An adverse factor appearing in the estate factual data and not
listed in step 3 as deduction is the demand note secured by mortgage
on the residence. This may become a claim against the estate if the
holder of the note files his claim within the proper period. In addition to the above adverse factor, the contingent liability of the estate
owner as endorser of the $150,000 note of the corporation must be
taken into consideration.
4. Because of the size of the gross estate, gifts to the estate owner's
children, mother and aunt may well be in order to accomplish his
objectives. Such gifts, if feasible, may accomplish an incidental saving
in present income taxes as well as in estate taxes, but any gifts contemplated must be for a living purpose 97 and must not upset any
plans for the estate owner's eventual retirement
5. If the estate owner predeceases his wife, assets passing to her
both by will and outside the will create an adverse estate tax problem
in her estate, because all property passing to her will be subject to
estate taxes at her death. As she has no will, one should be prepared
95

See Crosby and Miller, Our Legal Chameleon, The Florida Homestead
Exemption: I, 2 U. OF FLA. L. REv. 12, 32-85 (forced sale and succession when
homestead realty held as estate by the entirety); V, 2 U. OF FLA. L. REV. 346,
especially at 368 (residence tax exemption) (1949).
96
FLA. STAT. §§610.24, 612.08(8) (1949).
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because she will inherit a substantial estate from her husband and, if
she should predecease him, whatever assets she may possess should bypass the estate owner.
6. The wife, despite her lack of any business experience, will be
faced with the problem of investing the residual estate cash to provide
an adequate income for herself. Query: Is it prudent for the estate
owner to burden his wife with the harassment of such financial
management?
7. If the estate owner desires to avoid the apportioning of taxes to
transfers other than the marital deduction, he will have to direct the
executor to pay taxes from the residual estate or from specified portions thereof. 98
8. Beneficiary income is inadequate. The objective of the estate
owner to provide a living for his mother and aunt is not accomplished.
The present life insurance owned by him should be left to his wife
in such form that she will have the right to elect any option. The
fixed charges can be reduced. An investment program should be
initiated to diversify estate assets, as well as to provide for the eventual retirement of the estate owner.
Part III of this article, to be published later in 1951, deals with the
possible corrective procedures in this estate and discusses further the
estate tax impact. Various corrective procedures are analyzed in
detail on the basis of their relation to the adverse factors arising most
frequently in estate analysis.

97

1.e., not in contemplation of death; see note 55 supra.

98

See note 74 supra.
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